GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ETHICS AND GOVERNMENT ACCOUNTABILITY
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Office of Government Ethics

August 16, 2024

Beverly Perry

Senior Advisor to the Mayor, Office of Federal and Regional Affairs
1350 Pennsylvania Avenue, N.W., Suite 324

Washington, D.C. 20004

Betsy Cavendish

General Counsel, Executive Office of the Mayor
1350 Pennsylvania Avenue, N.W., Suite 327
Washington, D.C. 20004

Ms. Perry and Ms. Cavendish:

This opinion responds to your request for advice! on whether representatives of the Office
of the Senior Advisor (“OSA”) may attend the 2024 Democratic National Convention
(“DNC”) to present information regarding D.C. Statehood. In your request for an advisory
opinion, you state that “[t]he D.C. Statehood Delegation — which is supported by OSA --
is re-invigorating efforts for statehood in the District of Columbia at the 2024 DNC in
Chicago, Illinois, from August 19 through August 22, 2024”.

You pose several ethical questions surrounding your proposed statehood activity. I will
analyze the ethical implications of each question in turn below. However, based on the
information in your memorandum, I conclude that all but one of the activities outlined in
it are permissible under section 1801 of the Merit Personnel Act?,6B DCMR § 1808, and
the Local Hatch Act, all of which are elements of the Code of Conduct.

A. Background

DC Statehood is a non-partisan issue, since it is not activity that is regulated by the District
directed toward the success or failure of a political party, candidate for partisan political
office, partisan political group, ballot initiative, or referendum.? According to your request,
the Office of the Senior Advisor has been tasked with “advancing statehood and full voting
rights for the District of Columbia through education, organizing, and advocacy.”*

TOSA’s full advice request is attached for reference and review.

2 Section 1801 of the District of Columbia Government Comprehensive Merit Personnel Act of 1978,
effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code 1-618.01) (Section 618.01).

3D.C. Official Code § 1-1171.01(8)(A).

4 Memorandum to the Office of Government Ethics dated August 13, 2024, re “Request for Expedited Formal
Advisory Opinions from BEGA on Statehood-Related Activities at the 2024 Democratic National
Convention (DNC)”.



You state that, during the trip to the DNC, OSA representatives would not: 1) use
government equipment or make expenditures endorsing any candidates; 2) use any “vote
for” or “vote against” messaging regarding candidates for office; 3) fundraise for any
candidates; 4) organize for or against any candidates; 5) wear insignia of any candidates
when conducting statehood advocacy efforts or when “on the clock” for a workday; or 6)
post on official accounts any electoral endorsements and would not “like” or repost any
candidates’ webpages or posts.

B. Relevant Rules

Section 618.01 of the Merit Personnel Act

Section 618.01(a) of the Merit Personnel Act provides as follows:

Each employee, member of a board or commission, or a public official of the District
government must at all times maintain a high level of ethical conduct in connection with
the performance of official duties, and shall refrain from taking, ordering, or participating
in any official action which would adversely affect the confidence of the public in the
integrity of the District government.

The Local Hatch Act

The Local Hatch Act (“LHA”) prohibits District government employees from engaging in
certain political activity.” Under the LHA, “political activity” is “activity that is regulated
by the District directed toward the success or failure of a political party, partisan political
group, candidate for partisan political office, ballot initiative, or referendum.”® The LHA
prohibits District employees from partaking in political activities while on duty or in a
District government office or building, while wearing official government insignia, or
while using a government vehicle.” These restrictions apply to political activity that relates
to federal and District elections. Additionally, the LHA prohibits District employees from
using their official authority to influence or affect others relating to an election.® This
includes engaging in political activities while acting in an official capacity

Misuse of Government Resources

An employee has a duty to protect and conserve government property and shall not use
such property, or allow its use, for other than authorized purposes.’ “Government property”

5 See D.C. Official Code § 1-1171.01 et seq. Prohibition on Government Employee Engagement in Political
Activity Act of 2010; see also Rule 9 of the Council of the District of Columbia, (a)(5), Council Code of
Official Conduct, which contains parallel language as the LHA.

¢ D.C. Official Code § 1-1171.01(8)(A).

7 D.C. Official Code § 1-1171.03(a) (setting rules for engaging in political activity while on duty, in a
government room or building, while wearing a uniform or official insignia, or while using a government
vehicle).

8 D.C. Official Code § 1-1171.02(a)(1).

° District Personnel Manual (“DPM”) § 1808.1.



includes any form of real or personal property in which a federal, District, state, or local
government agency or entity has an ownership, leasehold, or other property interest as well
as any right or other intangible interest that is purchased with government funds, including
the services of contractor personnel. '

Impartiality

Employees shall act impartially and not give preferential treatment to any private
organization or individual.'!

Appearance

Employees shall not take actions creating the appearance that they are violating the law or
the ethical standards set forth in [Chapter 18 of the District Personnel Manual]. !

C. Discussion and Response to Inquiry

1. May EOM/OSA send representatives to the 2024 DNC in Chicago, Illinois, at
which emplovees and members of the public would educate delegates and other
attendees about the case for statechood and seek allies?

Yes, representatives of OSA may attend the 2024 DNC to educate attendees on the
District’s Statehood Initiative. In your request, you state that the activities would take place
at the convention; outside the convention itself but in Chicago; at hotels; and at various
events hosted and/or sponsored by the OSA. OGE agrees, the OSA representatives may
educate DNC attendees on statehood and make the case for statehood at the convention
and at other meetings and events surrounding the convention. The LHA prohibits
employees from engaging in political activity while on duty.'> As noted above, the
District’s Statehood initiative and statehood activities are non-partisan and do not meet the
definition of political activity under the LHA. This Office has long advised that District
government employees and public officials may attend partisan events or speak before
partisan groups, as long as they are providing information about a non-partisan matter in
an effort to advance the mission of their office.!* The OSA representatives must ensure
that they do not engage in partisan political activity, while providing statehood information.

2. May OSA expend District funds (authorized for statehood expenses) to advance its
policy agenda, including attending the DNC and coordinating with the DC
Democratic Party for the purpose of educating and informing the attendees on DC
Statehood?

19 DPM § 1808.2(a).

""DPM § 1800.3(h).

2DPM § 1800.3(n).

13 See, supra, footnote 7.

14 See Advisory Opinion 1566-001 Response to Request for Advisory Opinion Regarding Statehood
Activities by OCTFME Employees, November 30, 2016, https://bega.dc.gov/publication/1566-001-
response-request-advisory-opinion-regarding-statehood-activities-octfme.
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https://bega.dc.gov/publication/1566-001-response-request-advisory-opinion-regarding-statehood-activities-octfme
https://bega.dc.gov/publication/1566-001-response-request-advisory-opinion-regarding-statehood-activities-octfme

Yes, OSA may expend funds to advance the policies of the office. Per DPM § 1808.1, an
employee has a duty to protect and conserve government property and shall not use such
property, or allow its use, for other than authorized purposes. According to DPM §
1808.2(b), “authorized purposes” are those purposes for which government property is
made available to members of the public or those purposes authorized by an agency head
in accordance with law or regulation. BEGA has previously opined that the use of
government property to further the District’s Statehood Initiative was not a misuse of
government property or a violation of the Local Hatch Act.!® Because I believe that your
proposed activity is official District government business, OSA may expend District funds
on this activity in accordance with statehood policies, District law and policy and OSA
enabling documents.

3. May representatives of OSA giveaway items such as pens, buttons, key chains,
posters, and stickers using phrases or taglines such as “#DCstatehood, #51st State,
or Statehood.dc.gov”?

Yes, since OSA has been tasked with advancing statehood and full voting rights for the
District of Columbia, OSA representatives may give away the aforementioned items at the
DNC. The statehood educational and promotional giveaways and literature must not
contain any partisan language and should be given away in a manner that is impartial and
that does not give preferential treatment 6.

4. May representatives of OSA post tweets or Facebook messages or use other social
media from official accounts and, if they wish, from employees’ personal accounts
during the workday supporting statechood generally, re-broadcasting articles about
statehood, and building crowds for statehood events?

Yes, representatives of OSA may use OSA’s official social media accounts to post about
their statehood activities at the DNC. An agency’s social media account is considered
government property; therefore, it may be used to promote the agency’s mission and to
provide pertinent information concerning the agency’s operations. Such usage does not
amount to misusing government property, as prohibited by DPM § 1808.1. However, OSA
should refrain from suggesting or requesting that OSA representatives post about their
statehood activities on their personal social media accounts. OSA representatives may
voluntarily post content to their personal social media accounts but should not post so
frequently that it appears as though they are not engaging in their official government
duties.

5. May EOM/OSA representatives appear at events such as receptions, talks at others’
tables, and educational forums and rallies hosted by others to pitch statehood for

15 See Advisory Opinion 1009-014 OCTO Statchood Portal, September 15, 2017,
https://bega.dc.gov/publication/1009-014-advisory-opinion-octo-statehood-portal.
16 DPM § 1800.3(h).



https://bega.dc.gov/publication/1009-014-advisory-opinion-octo-statehood-portal

DC? Can they do so, if a partisan group paid for the reception or table or educational
forum at which our staff appear?

Yes, OSA representatives may attend those events only to provide information on behalf
of OSA. As previously stated, the OSA representatives may educate DNC attendees on
statehood and make the case for statehood at the convention and at other meetings and
events surrounding the convention. When District employees are attending a conference
on behalf of their office, they may partake in any activities that are integral to the
conference. Purely social gatherings that occur outside of the conference are not integral
to the conference. The OSA representatives should, therefore, pay for their admission, food
and drinks at social gatherings or activities that occur outside of the DNC. The OSA
representatives should not accept any food or other gifts from a person or entity that is
considered a District government prohibited source.!”

6. After a full workday tabling or doing other statehood-related activities, may
representatives of OSA attend other DNC events and engage more directly in
partisan political activity? Is this allowable under § 1-1171.03, provided they
refrain from fundraising in locally-regulated elections, such as for the President?
Should they just say they are “from DC” but not that they represent the District
government, if asked?

No, OSA representatives may not engage in partisan political activity after they finish
statehood-related activities. The LHA prohibits employees from engaging in political
activity while on duty. The phrase “on duty” is defined as the time period when an
employee is: (a) in a pay status other than paid leave, compensatory time off, credit hours,
time off as an incentive award, or excused or authorized absence (including leave without
pay); or (b) representing any agency or instrumentality of the District government in an
official capacity.'® Employees shall not take actions creating the appearance that they are
violating the law or the ethical standards set forth in [Chapter 18 of the District Personnel
Manual]. "

Based on your request, I presume that the OSA representatives will spend many hours
meeting DNC attendees and speaking with them about the District’s Statehood Initiative.
Those representatives will most likely identify themselves as representatives of the District,
the Mayor’s Office or OSA while tabling, engaging in statehood-related activities, and
delivering information. Therefore, because the OSA representatives will present at the
DNC on behalf of the District government, they will be “on duty” for purposes of the LHA.
In fact, the entire purpose of their attendance is to provide statehood information on behalf
of the District government. There is no way to clearly determine when an OSA

17 Pursuant to DPM § 1803.4(b), “Prohibited source” means any person or entity who: (1) Is seeking official
action by the employee's agency; (2) Does business or seeks to do business with the employee's agency; (3)
Conducts activities regulated by the employee's agency; (4) Has interests that may be substantially affected
by performance or nonperformance of the employee's official duties; or (5) Is an organization in which the
majority of its members are described in subparagraphs (1) through (4)...”

18 D.C. Official Code § 1-1171.01(4).

1 DPM § 1800.3(n).



representative is off duty and it is highly likely that reasonable DNC attendees with
knowledge of the facts, would conclude that the representatives are engaging in political
activity while on duty.?° The representatives would therefore, be violating or give the
appearance of violating the LHA and/or using government time for other than authorized
purposes if they engage in political activity at the DNC.

Please be advised that this advice is provided pursuant to section 219 of the Ethics Act
(D.C. Official Code § 1-1162.19), which empowers me to provide such guidance. Pursuant
to Chapter 3 of the D.C. Municipal Regulations § 5405.7 this proposed advisory opinion
shall be published in the District of Columbia Register for a 30-day public-comment period
during which time a person may submit information or comment to bega@dc.gov.

ASHLEY COOKS
Director of Government Ethics
Board of Ethics and Government Accountability

AC/ASM

20 Pursuant to DPM § 1800.3(n) [w]hether particular circumstances create an appearance that the law or [the
Districts ethical standards] have been violated shall be determined from the perspective of a reasonable
person with knowledge of the relevant facts.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
EXECUTIVE OFFICE OF THE MAYOR
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Office of the General Counsel to the Mayor _

TO: Office of Government Ethics

FROM: Beverly Perry, Senior Advisory to the Mayor
Office of the Senior Advisor

Betsy Cavendish, General Counsel
Executive Office of the Mayor

DATE: August 13, 2024

RE: Request for Expedited Formal Advisory Opinions from BEGA on Statehood-
Related Activities at the 2024 Democratic National Convention (DNC)

The Office of the Senior Advisor to the Mayor (OSA) requests your guidance as we continue our
statehood-related activities, so that we can assure compliance with the law. From the Office of
Government Ethics, we seek guidance on Hatch Act and ethics laws, pursuant to your authority
under D.C. Official Code § 1-1162.19(a), and “safe harbor” protection for the proposed activities
we outline below under § 1-1162.19(b).

Background:

The mission of the Office of the Senior Advisor to the Mayor includes advancing statehood and
full voting rights for the District of Columbia through education, organizing, and advocacy. The
statehood referendum was passed by the voters of the District and pro-statehood is the official
policy of the District. Statehood does not require a constitutional amendment; it can be enacted
by federal legislation as the local pieces have been achieved (approving a constitution, affirming
we will remain a republic, and delineation of the boundaries of the state). Thus key targets to
implement the declared policy of the District include federal elected officials and the constituents
who influence them.

The D.C. Statehood Delegation — which is supported by OSA -- is re-invigorating efforts for
statehood in the District of Columbia at the 2024 DNC in Chicago, Illinois, from August 19
through August 22, 2024.! Many of the targets of our statehood educational and advocacy
efforts will be in attendance. Statehood is a nonpartisan issue and our broader portfolio of efforts
include outreach and educational advocacy to Republicans and Independents as well.

! The Members of the District of Columbia Statehood Delegation are exempt from the Local
Hatch Act. D.C. Official Code § 1-1171.01(3)(A)(vii)-1171.03.

The John A. Wilson Building + 1350 Pennsylvania Avenue, NW +  Suite 300 * Washington, D.C. 20004 < Office (202) 724-7681



States are of course represented at the DNC and many public interest, advocacy organizations,
unions and others attend and host receptions at the conventions, in the hopes of educating elected
officials and leaders from around the country on their issues, getting their issues into platforms
and talking points and into agendas and workplans.

Proposed activities include:

Tabling at the DNC with statehood informational literature, handing out promotional
statehood-messaged M&M’S® and dialoguing with people who stop by, and providing
other educational and promotional giveaways with the statehood message.

Outlining the advantages of statehood and the injustices associated with lack of statehood
and communicating these messages to DNC attendees.

Hosting and/or sponsoring a statehood educational breakfast and/or other similar events
for DNC attendees.

Attending other policy related and social events hosted by others at the DNC, where staff,
Statehood Delegates, and volunteers will raise issues of statehood, identify allies, answer
questions, and build support for statehood.

Questions:

We seek confirmation that the OSA would not be in violation of the Local Hatch Act or local
ethics law if we do the following:

A.

Send representatives to the 2024 DNC in Chicago, Illinois, at which District employees
and members of the public would educate delegates and other attendees about the case for
statechood and seek allies. These activities would take place at the convention itself;
outside the convention itself but in Chicago; at hotels; and at various events hosted and/or
sponsored by the OSA. The statehood educational and promotional giveaways and
literature would not be partisan.

Relatedly, OSA’s expenditure of District funds (authorized for statehood expenses) to
advance its policy agenda, including attending the DNC and coordinating with the DC
Democratic Party for the purpose of educating and informing the attendees on DC
Statehood.

The giveaways would include items like pens, buttons, key chains, posters, and stickers
using phrases or taglines such as “#DCstatehood, #51°' State, or Statehood.dc.gov”.

Post tweets or Facebook messages or use other social media from official accounts and, if
they wish, from employees’ personal accounts during the workday supporting statehood
generally, re-broadcasting articles about statehood, and building crowds for statehood
events.

Appear at events such as receptions, talks at others’ tables, and educational forums and
rallies hosted by others to pitch statehood for DC. Can we do so, if a partisan group paid
for the reception or table or educational forum at which our staff appear?

We also imagine that after staff put in a full workday tabling or doing other statehood-related
activities, they might wish to attend other DNC events and engage more directly in partisan
political activity. Is this allowable under § 1-1171.03, provided they refrain from fundraising in
locally-regulated elections, such as for the President? Should they just say they are “from DC”
but not that they represent the District government, if asked?

Notable limits:

L.

OSA would not use government equipment or make expenditures endorsing any candidates.



OSA would not use any “vote for” or “vote against” messaging regarding candidates for office.
OSA would not fundraise for any candidates.

OSA would not organize for or against any candidates.

OSA staff would not wear insignia of any candidates when conducting statehood advocacy efforts
or when “on the clock” for a workday.

6. OSA staff would not post on official accounts any electoral endorsements and would not “like” or
repost any candidates’ webpages or posts, though it could use official accounts to thank elected
officials (some of whom are running for office) and other leaders who take a pro-statehood
pledge.

whkwb

It being the DNC, OSA staff will be present at DNC-related events where candidates will be
endorsed and “vote for” messages will be made by other, non-OSA staff.

We believe that BEGA’s previous advisory opinions have answered the questions above; we
have attached these opinions to the memo, for your review. The nonpartisan statehood related
activities at the DNC to us seem distinguishable from the political activities that are clearly
prohibited; rather, advocating for statehood at the DNC is part of a comprehensive ongoing effort
to advance the interests of the District in reinvigorating the Statehood movement. Taking a
cautious approach to this, we seek a safe harbor letter approving of the above activities and any
further advice you have on staying compliant while we aim to continue to educate and inform
DNC delegates and attendees about DC statehood.

Thank you for your advice. If you have further questions, feel free to call either one of us:
Beverly Perry at 202.724.5391 or Betsy Cavendish at 202.727.6851 (cell).

Attachments
Cc: BEGA Advisory Opinion 1009-010, June 14, 2016 (with attached questions)
BEGA Advisory Opinion 1009-014, August 17, 2017.
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