GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ETHICS AND GOVERNMENT ACCOUNTABILITY

X * *

Office of Government Ethics

In Rz: B. Todd
Case No.: 19-0001-P .

PUBLIC NEGOTIATED DISPOSITION

Pursuant to section 221(a)}4)}A)V)' of the Board of Ethics and Government Accountability
Establishment and Comprehensive Fthics Reform Amendment Act of 2011 (“Ethics Act™),
effective April 27, 2012 (D.C. Law 19-124; D.C. Official Code § 1-1161.01 et seq.), the Office of
Government FEthics (“OGE”™) hereby enters into this Public Negotiated Disposition with the
Respondent, B. Todd, Respondent agrees that the resulting disposition is a settlement of the
above-titled action, detailed as follows:

I. FINDINGS OF FACT

Respondent serves as the Councilmember for Ward 4.

According to the evidence obtained by OGE, as well as the Order issued by the Office of
Campaign Finance (“OCF”), Respondent’s conduct created the appearance that he improperly
used government resources to support a candidate’s campaign, as explained below.?

On November 9, 2018, Respondent distributed an email that expressed his support for Ward 4
State Board of Education candidate, Rhonda Henderson. The email was sent from Respondent’s
personal Gmail account using Mail Chimp. The subject line of the email stated, “Why 1 Support
Rhonda Henderson For Ward 4 State Board of Education In Dec 4® Special Election.” The body
of the email contains a photograph of the Respondent standing beside Ms. Henderson and a short
narrative which suggested that Ward 4 residents vote for her in the December 4, 2018 Special
Election. At the bottom of the email, there is a web link, “why did I get this”. Upon clicking the
link, the following message appeared:

You were subscribed to this list because: You are receiving this email because
you centacted Councilmember Todd in the past.

* Section 221(2)(4)(A) of the Ethics Act provides, in pertinent part, that “[i]n addition to any civil penalty imposed
under this title, a violation of the Code of Conduct may result in the following: . . . Any negotiated disposition of a
maiter offered by the Director of Government Ethics, and accepted by the respondent, subject to approval by the
Ethics Board.”

* On March 18, 2019, OCF concluded that Respondent appeared to use District government resources for carapaign
related activity in violation of D.C. Official Code § 1-1163.36(b)(1) and 3 DCMR § 3301, The Director of OCE
ordered Respondent to pay a $4000.00 fine, of which $2000.00 would be suspended an the condition that
Respondent atiends ethics training offered by this agency within 60 days. A copy of OCF's Order in that matter is
attached to this Negetiated Disposition as Exhibit A and is incorporated herein by reference.




On November 30, 2018, Respondent sent out 2 second email in support of Ms. Henderson’s .
campaign. This second email appeared to have been sent from Ms. Henderson’s campaign email
address. However, it contained the same “why did T get this?” web link as the November 9,2018
message from the Respondent’s personal Gmail account, as well as the same explanation from
MailChimp indicating that the recipients of Ms. Henderson’s November 30, 2018 email had

received her message because they had previously contacted the Respondent in his capacity as a
Councilmember.

Respondent stated that he has two separate MailChimp accounts — one that is designated for
official Council purposes and another that is his personal account. Respondent stated that the
email addresses contained in the official Council Mail Chimp account are gathered from the
constituents who sign-up to receive his office’s Ward 4 Weekly newsletter. Respondent stated
that those constituents could have signed-up via his Council website, by commumications with
the Council office, or through an in-person conversation with him. Respondént stated that the
email addresses contained in his personal MaiiChimp account derived from his personal contacts,
family members, friends, constituents, and persons whom he had met during his campaign. In an
effort to prove that two separate accounts exist, Respondent provided copies of the email lists
from both accounts. Many of the email addresses appeared on both lists. Respondent also
provided the Mail Chimp Receipt Billing Statements for both MailChimp accounts.

Respondent asserted that the explanation provided by MailChimp regarding why recipients of the
email supporting Ms. Henderson’s candidacy had received that message was inaccurate.
Respondent denied using the email addresses contained in the official Council MailChimp
account. OCF found that Respondent “has emphasized his conscientious efforts to segregate his
Council email account from his personal email account,” However, several of the withesses
stated that their only previous email contacts with Respondent had oceurred either though his
Council office or Constituent Services office.

Il NATURE OF VIOLATIONS

According to OGE, Respondent violated one section of the District’s Code of Conduct, as set
forth below:?

¢ Council of the District of Columbia Code of Official Corduct, Section VL
Use of Government Resources (a) Employees shall not:

© Use Council time or government resources for purposes other than
official business or other government-approved or sponsored activities,
with the exception of de minimis use that does not interfere with an
employee's official duties and responsibilities, including the incidental

use of Council time or resources for purposes of scheduling; or
© Use or permit the use of government resources to support or oppose any

* According to D.C. Official Code § 1-1162.01a, the Fthics Act and “the Code of Conduct shall apply to all
employees and public officials serving the District of Columbia, its instrunentalities, subordinate and independent
agencies, the Council of the District of Columbia, boards and commissions, and Advisory Neighborhood

Commissions, but excluding the courts.” The DPM is 2 part of the Code of Conduct. See, D.C. Official Code § 1-
1161.01(7)(E).




candidate for elected office, to promote a political committee, or to
SUpport of oppose any initiative, referendum, or recall measure.

Constituents provided the Respondent their email addresses for the limited purpose of receiving
notifications regarding matters of public concerns within Ward 4, pending legislation, and/or
constituent services. Upon receipt of those email addresses by the Respondent, his Council staff
or Constituent Services office staff, those email addresses became “government resources”
within the meaning of the District of Columbia Code of Official Conduct, Section VI and should
only be used as a means of relaying official government information, official government
business, or sponsored/approved government activities. The Respondent’s use of those email
addresses for any other purpose would constitute a misuse of government resources. At the very
least, Respondent’s conduct created the appearance that he used government resources to support
a candidate’s campaign, ‘

Separate from this OGE matter, Respondent has taken affirmative steps to promptly comply with
OCF’s Order in connection with the same conduct, Respondent paid the fine imposed by OCF
on April 15, 2019, and as also required by OCF, he and his staff participated in the Board of
Ethics and Government Accountability’s ethics training on April 1, 2019,

Ill. TERMS OF THE NEGOTIATED DISPOSITION

Respondent admits that his conduct violated the District’s Cods of Conduct because his conduct
created the appearance that he improperly used government resources. Respondent promises not
to engage in such conduct in the future. Respondent is hereby REPRIMANDED, in accordance
with the following terms and conditions:

1. Respondent must attend ethics training offered by the Board of Ethics and
Government Accountability no later than May 18, 2019. As noted above,
Respondent attended the ethics training on April 1, 2019 at the Office of
Government Ethics.

2. If the Respondent satisfies the condition outlined in the preceding paragraph,
OCF will reduce the fine it imposed against him from $4,000.00 to $2,000.00.
See Exhibit A to this Negotiated Disposition. As noted above, Respondent
has satisfied the condition outlined in the preceding paragraph.

3. No later than June 18, 2019, the Respondent must tender payment of
$2,000.00 to OCF to fully satisty the fine imposed against him in OCF’s
March 18, 2019 Order and provide proof of such payment to OGE. As noted
above, Respondent paid the fine to OCF on April 15, 2019.

In copsideration of Respondent’s acknowledgement and agreement, OGE will seek no further
remedy and will take no further action related to the above misconduct.

Respondent acknowledges and understands that this Negotiated Disposition is only binding upon
himself and OGE in resolution of his alleged violations of the Code of Conduct that applies to
District government employees and public officials. Respondent acknowledges and understands




that OGE does not have the authority to bind any other District or federal government agency to
this agreement. Respondent further acknowledges and understands that notwithstanding the
terms of this Negotiated Setflement, his conduct described hereinabove may also subject him to
the imposition of penalties by other government agencies that are not bound by the terms of this

agreement whatsoever, :
/ 7 / (7

Todd Date
Respondent

The mutual promises outlined herein constitute the entirs agreement in this case. Failure to
adhere to any provision of this agreement is 2 breach rendering the entire agreement void. By

our signatures, we agree to the terms outlined herein.

odd Date
d{dﬂ” & " “' ] ,; . - -
/ﬁa‘f’” Ay e Lot
Brent Wolfingbarger _ Dato

Director of Government Ethics

This agreement shall not be deemed effective unless and until it is approved by the Board of
Ethics and Government Accountability, as demonstrated by the signature of the Chairman below,

APPROVED:
“NBAma (B MM asn 3 / G145
Norma B. Hutcheson Date

Chairperson, Board of Ethics and Government
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BEFORE THE OFFICE OF CAMPAIGN FINANCE
DISTRICT OF COLUMBIA BOARD OF ELECTIONS
1015 HALF STREET, S.E., SUITE 775
WASHINGTON, D.C. 20003

(202) 671-0550
IN THE MATTER OF: )
)
Councilmember B Todd ) Docket No.: OCF 2018-002
Respondent )
| )
ORDER

I Introduction

This matter came before the Office of Campaign Finance (hereinafter OCF) Office of the
General Counsel pursuant to a complaint filed by Emily Naden on December 4, 2018. Ms.
Naden alleged that on November 30, 2018, she received an email promoting the campaign of and
soliciting donations for Ward 4 State Board of Education candidate Rhonda Henderson in the
December 4, 2018 Special Election. She further alleged that she clicked on a link which
indicated that she received the email because she bad contacted Ward 4 Counciimember BjJ§
Todd (hereiﬁaﬁer Councilmember Todd) in the past While Ms. Naden concedes that she has
contacted Councilmember Todd in the past, she contends that her contacts were limited to the
Comlcilmembei’s Constituent Services Program. Based on her contention that she only
contacted Councilmember Todd in his official capacity, Ms. Naden has alleged that
Councilmember Todd used government resources to support & political campaign in violaﬁon of
the Campaign Finance Act. As evidence of the violation, Ms. Naden attached copies of the

following documents which she stated were included in the solicitation.




IN THE MATTER OF: B Tosd

(1) A page with a headini bearing the name Bl Todd and the email address of

(2) The document also includes the following information “You are receiving this email
because you contacted Councilmember Todd in the past.”

(3) Rhonda Henderson for Ward 4 State Board of Education. 207 Sheridan St NW,
Washington, DC 20011 (Attachment A)

(4} A copy of a document with the same heading and email address dated December 19,

2018 which includes an image of Councilmember Todd and is entitled Councilmember
“Ditmismn Todd Ward 4 Weekly, (Attachment B); and

(5) A copy of a documnent with the same heading and email address dated November 9, 2018

which includes ar image of Councilmember Todd and candidate Rhonda Henderson

holding a sign displaying the words “Elect Rhonda Henderson Ward 4 State Board of

Education December 4, 2018.” (Attachment Ch
On December 5, 2018, the Office of Campaign Finance acknowledged Ms. Naden’s complaint

and transmitted copies of the complaint and acknowledgement to Councilmember Todd.

L Findings of Fact

On December 11, 2018, Councilmember Todd filed a response in which he stated that he utilized
his personal email distribution list to assist Ms. Henderson’s campaign. He additionally stated
that his personal email distribution list is maintained in a personal account which is not
connected to the District government. He further stated that the emails in his personal account
were accumulated over the last 10 years from a variety of sources that were exclusive of the
Dustrict government. In conclusion, Counciimember_ Todd denied that he gave the Henderson
campaign direct or indirect access 1o anyone’s email and asserted that none of the email
messaging was done in his DC government office on govermnment time .by any government

employee, or using any government resources.




IN THE MATTER OF: BHI 1044

On December 12, 2018, OCF received a letter submitied by Advisory Neighborhood
Commission (ANC) 4C and signed by Chairperson, Bennett Hilley which alleged that
Councilmember Todd’s office repeatedly used public resources to promote the candidacy of Ms.
Herfderson. He urged OCF to investigate whether any violations of the Campaign Finance Act
had oceurred. The letter also stated that residents had entrusted Councﬂrnembér Todd’s Council
office with personal information for public, non —political purposes and stressed that the
information given to Councilmember Todd to execute his government responsibilities was
improperly used for the purpose of advaﬁcing a political campaign. In addition, the letter stated
that the list used by Ms. Henderson to contact many Ward 4 residents was developed by
Councximember Todd’s office which collected constituents’ personal information when residents
corresponded with the office. Those correspondences were typically related to maiters of public
concern such as pending legislation and sometimes matters relating to constituent services.
Chairperson Hilley indicated that the letter was approved for distribution by a vote of 7-1-1,
which constituted a quorum, at a properly noticed mesting of the ANC on December 12' 2018.
The letter additionally stated that Zachary Teutsch had been authorized to represent ANC 4 in
the matter by a 9-0-0 vote. On December 13, 2018, Mr. Teutsch submitted a formal request via
email for OCF to commence an investigation into Councilmember Todd’s “potentially illegal
activities,” which he identified as the following:

1. Using government resources to promote Ms. Henderson’s campaign

2. Possible in-kind donations by the Coumcilmember's staff that exceeded the

contribution limit of $25.00 for contribulors 10 ANC campaigns.
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OCF acknowledged the complaint from ANC 4C and Mr. Teutsch and advised that an
investigation was already in progress pursuant 1o a complaint that was received previously. OCF

additionally forwarded a copy of the ANC 4C complaint to Councilmember Todd.

On December 26, 2019, Councﬂmember Todd submitted 2 written response to the complaint
filed by ANC 4C. He denied that the email Jist he used in support of Ms. Henderson’s campaign
was developed by his Council office. He additionally stated that the cﬁ:aiis were sent using his
personal email Jist which he has developed over more than a decade from various sources which
mcluded: his campaigns, requests from friends, contacts, residents requesting updates and
information, in-person interactions and individuals who have contacted him through his website.
In addressing why the link from the emails in question states “you are receiving this email

because you contacled Councilmember Todd in the past” he contended that the statement does
not mean the list was “devcloped by his Council ofﬁce; 1t is simply a function of the service he
uses to manage and contact his personal email list and it unfortunzately misstates the purpose and
origin of the email.” He additionally argued that as a Councilmember he is permitted to express
his views on a District of Columbia election as part of his official duties. In conclusion he stated
that he is unaware of any provision which would designate emnatl addresses which originated

from direct constituent contact with his Council office as government resources.

On March 1, 2019, Councilmember Todd submitted an additional response through Counsel,
Thorn Pozen, Esq. in which he stated that he collected email addresses in his personal capacity

which he used to support the 2018 candidacy of Rhonda Henderson for the Watd 4 seat on the




IN THE MATTER OF: Brandon Todd

State Board of Education. He repeated his denial of the use of government resources and his
contention that the link attributing the receipt of the email to prior contacts with the
Councilmember was in error. He attached a copy ofa Mailchimp Receipt Billing Statements for
his personal account issued to B-Todd, _Todd,_which

was paid on November 8, 2018. He also attached a copy o f a Mailchimp Receipt Billing
statement for presumably his Councii email account, issued to Dawn Cromer, Council of the

District of Columbia deromer@decouncil.us which was paid on February 25, 2019.

The personal account and the Council account reflected separate account numbers but provided
no details regarding the management, the use of the accounts, or the sources of the email
addresses listed on the accounts. However, many of the same email addresses appeared on both

accountis.

II1. Conclusions of Law
Accordingly, it is alleged that the Councilmember Todd violated the folldwing provisions of the
D.C. campaign finance statute and implementing regulations:

(1) D.C. Official Code §1-1163.36 (a) which provides in pertinent part that “No resources of
the District of Columbia government, including the expenditure of funds, the personal
services of employees during their hours of work, and nonpersonal services, including
supplies, materials, equipment, office space, facilities, and telephones and other wtilities,
shall be used to support or oppose any candidate for elected office, whether partisan or
nonpartisan, or to support or oppose any initiative, referendum, or recall measure.

including a charter amendment referendum conducted in accordance with §1-203.03. 7




IN THE MATTER OF: B caa

(2) (b)(1) This section shall not prohibit the Chairman and members of the Council, The

Mayor, the Attorney General, or the President and members of the State Board of
Education from expressing their views on a District of Columbia election as part of their

official duties.”

It is also alleged that Councilmember Todd violated Title 3 of the District of Columbia

Municipal Regulations (3DCMR) §3301 which provides in pertinent part that:

3301.1

3301.2

33013

3301.4

No District of Columbsa govemment resources shall be used to support or oppose
any of the following:

(a) A candidate for elected office, whether partisan or nonpartisan; or

(b} An initiative, referendum, or recall measure, or a charter amendment
referendum.

Resources of the District of Columbia govemnment shall include, but not be
limited to, the following:

(2} The personal services of employees during their hours of work; and

(b) Nonpersonal services.

Nonpersonal services shall include, but not be limited to, the following:

(&) Supplies;

(b) Materials;

(¢) Equipment;

{d) Office space;

{e) Facilities; and ,

(f) Utilities, for example, telephone, gas, and electric services.

Notwithstanding the prohibition set forth in § 33013, the following public

officials may, as part of their official duties, express their views on a District of
Columbia election:
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(a) The Mayor:

{b)  The Chairman of the Councit;

) Each Member of the Council;

(d)  The President of the State Board of Education; and

(e) Each Member of the State Board of Education.
While Councilmember Todd has emphatically denied using District of Columbia government
resources for political purposes, the information provided in the complaints indicates that it is
unlikely that the recipients of the campaign Eterature promoting the campaign of Ms. Henderson
would have received the emeils from the Councitmember if he had not gained access to their
email through either his Counc;il office or Constituent Service office. Even though there may not
be cvidence of a flagrant disregard for the prohibitions on the use of District of Columbia
government resources enumerated in D.C. Official Code §1-1163.36 (2) and 3DCMR §3301
there is sufficient confirmation of the fact that the transmission of emails from the
Councilmember to support the candidacy of Ms. Henderson at a minimum created an appearance
of an impropriety. Moreover, it is somewhat contradictory 1o suggest as the Councilmember has
that his use of emaifs received through his Council office which clearly is a government resource
to support the political campaign of Ms. Henderson did not entail the use of government
resources. Despite the fact that the Councilmember has emphasized his conscientious efforts to
segregate his Council email account and his personal email account, the email promoting Ms.
Henderson’s candidacy for Ward 4 member of the State Board of Education drew no such
distinction. In fact, the link in the email noted the connection between the Councilmember and
the recipients who in the case of Ms. Naden and ANC 4C rejected any comnection to Ms.
Henderson. Thus, the appearance of an impropriety that was created by the transmission of email

7




1N THE MATTER OF: Bl roda

from Councilmember Todd soliciting not only support for Ms. Henderson’s campaign but
donations as well significantly undermined the public trust in government as highlighted in the

letter from ANC 4C.

Pursuant td D.C. Official Code §1-1163.36 (b)1) and 3DCMR. §3301.4 Councilmember Todd
as part of his official duties may express his views on a Distriet of Columbia ¢lection but the
activity cited in the complaints clearly exceeds the expression of views. Ho;vvever, based upen
the negative responses 10 the emails promoting the candidacy of Ms. Henderson, it is apparent |
that the initial complainant Ms. Naden and the members of ANC 4C did not view the
Councilmember’s activity as merely an expression of his views, The fact that several ANC 4C
members received the emails and were disturbed because they did not expect to receive
campaign literature promoting Ms. Henderson’s campaign from a source they believed would
restriet its correspondence to matter-s of public concern, pending legislation or constituent
services clearly demonstrates the inappropriateness of the activity. Therefore, it is not surprising

that the complainants view the Councilmember’s behavior as a breach of the public trust.

In view of the fact that the link in the emails connects the campaign literature supporting Ms.
Henderson’s campaign to Councilmember Todd, it can only be concluded that gove rnument
Tesources were used to compile the list of individuals who received the email. The
Councilmember’s argument that his personal email was used to promote the campaign of Ms.
Henderson is not a plausible explanation in view of the fact that Ms. Naden and several

mermbers of ANC 4C have all indicated that their cmail contact with the Councilmember was
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gither through his Council office or Constituent Service office. Therefore, the allegation that
Councilmember Todd used District of Columbia government resources for campaign related

activity has been sustained.

The penalty established by 3DCMR §3711.2 (w) for violating D.C. Official Code §1-1163.36 (2)
Using District of Columbia government resources for. campaign-related activities: 1s a fine of

four thousand dollars ($4,000).

Pursuant to 3 DCMR §3711.6, the Director of the Office of Campaign Finance (Director) may

modify, rescind, dismiss or suspend any fine.

IV. Recommendation

In view of the foregoing and information included in the record, I hereby recommend that the
Director imposed a fine of $4,000.00. I further recommend that the Director suspend $2,000.00
of the fine on the condition that Councilmember Todd attends Ethics Training at the Board of
Ethics and Government Accountability (BEGA) within Sixty (60} days of the date of this order
which BEGA has agreed to provide. However, Councilmember Todd’s failure to aitend Ethics
Traiming at BEGA within the preseribed time peried or within a timetable otherwise scheduled

by BEGA will resuit in the imposition of the full fine of four thousand dollars ($4,000).

Mgy (8% 20/ TSl O et

Date William O. SanFord
Hearing Officer
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V. Order

Based upon the foregoing findings of fact and conclusions of law, it is this 18® day of March,

2019:

ORDERED, that Councilmember Bl Todd is hereby fined four thousand dollars (84, 000)

for v:olatlons of D.C. Official Code §1-1163.36(a) and 3 DCMR. §3301.

IT IS FURTHER ORDERED, that two thousand dollars (82,000) of the fine will be suspended
on the condition that Councilmember Todd attends Ethics Training at the Board of Ethics and
Government Accountability within Sixty (60) days of the date of this order or within a timetable
otherwise scheduled by BEGA. Councilmember Todd’s failure to attend Ethics Training at

BEGA will result in the imposition of the full fine of four thousand doliars ($4,000).

%«ﬁ( (& 2o @M%

orTr

This Order may be appealed to the Board of Elections within 15 days fiom the date of issuance.

10
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. SERVICE OF ORDER

This is to certify that I have served a true copy of the foregoing Order on the Honorable B-_

 Todd by regular mail =t |||
I o pocn, Eq. by regular mail at 1625 K Street NW, Suite 700,

&7 £
Washington, DC 20006 and by email at tpozen@gmplip.com March_/§ 7, 2019,

NOTICE

Any party adversely affected by any Order of the Director may: (1) file a Motion for
Reconsideration (Motion) with OCF within five (5) days after receipt of an Order, provided that,
relevant evidence was omitted from consideration at hearing (3DCMR §3709.13) (ng 2015); or
obtain review of the Order by filing a request for a hearing de nove with the Board of Elections
within fifteen (15) days from the date of issuance of an Order. Any fine imposed by the Director,
pursuant to 3SDCMR §3711.2, shall become effective on the 16% day following the issuance of a
decision and order (3DCMR§3711.6); provided thar, the Respondent does not request a hearing
de novo, pursuant to 3DCMR §3709.11. Fines imposed shall be paid within ten (10) days of the
effective date of the issued Order of the Director. Make 2 payment by check or money order

payable to the District of Columbia Treasurer, Send payment to the;

Office of Campaign Finance
1015 Half Street, SE, Suite 775,
Washington, D.C. 20003

It






